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UNITED 3TA«Kfl#: STRICT CO JRT 
EASTERN DISTitiCi. ;OP NEW YORK 

UNITED STATES OF AMERICA 
-agalnst- 

R03ERT ALAN KESTENBAUM, 

Defendant. 


THE UNITED STATES ATTORNEY CHARGES: 


74 CW 


74 Cu 


information 

Cr. No. _ 

21 u.s.cT”* 


On or 


about the 21st day of June 197*» within the 


Eastern District of New York, the defendant ROBERT ALAN 
KESTENBAUM did knowingly and intentionally posseso a quan * y 
of Cannabis sativa L., a Schedule I controlled substance, 
which possession was not pursuant to a valid prescription 
or order from a practitioner acting in the course of his pro¬ 
fessional practice and which possession was not authorized by 
any subchapter of the Narcotics Control Act of 1970. 

(Title 21, United States Code, Section B J *u(a).) 

EASTERN DISTRICT OF NEW YORK 
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Rev. 7-70) 


UNITED STATES MAGISTRATE 

___Juaseterji_ District of—J iew _Yojrk. 


RECORD OF PROCEEDINGS IN CRIMINAL CASES^ 4 M 9 £ 7 


BEFORE Honorable MAX SCHIFFMAN 

(Name of magistral*) 


225 Cadman Plaza E.eB'klyn, NY 

(Addraaa) 


Magistrate’s 

)ocket No. 74__ Case No. 927 

THE UNITED STATES 

vs. 


RQB£RT_ ALAN KESTEN- 

_ _BAUM 


Complaint filed on _Jux.e~ 22—, 19 74 , by .John Mullen - 

Official title .S/.A ilEA-- . charging violation of 

United States Code. Title ..21 , Section 841(a), on Eune-21, 

19 74—, at __in the_ 

division of the ..Eastern_district of ..New_ York.- 

as follows: lid .smuggle approximately —two— li£er.S-_Qf 
hashish - and 1/2 kilo of solid hashish. -into.the- 
._US._at_jJFK._Inter_natAQnal_ Airport.. _ 


(Here inaert Grief ium.n>rr of facta constituting offenaa charged) 


Warrants or Summons Issued: 

Date _ - _ Warrant/Summons for 

X) (name and title of officer)- -- 

Substance of return - --- - 


Date __ Warrant/Summons for 

:o (name and title of officer) - - 

Substance of return - - 


Name of defendant) 


Name of defendant) 


Proceedings on First Presentation of Accused to Magistrate: 
Date dime 22* 1974 . Arrested by ComplaL-nant 


on warrant of 


(Name of iaauing officer) 


without warrant. 

r for United States F. Sheerxn - - 

a I (Name) (Addraaa) 

ppearances J ^ accu3ed Fields Esq._ lEet)_ 31 Q Madison Ave .. NYaNY 1 Q 017 

L (Name) (Addroat) 

Proceedings taken 

(Hero inaert with dataa, when appropriate, n eerietim Recount of eeeentinl etepe tnhen ftt hearing euch u "eomplunt prepared. 

DEFENDANT INFORMED OF COMPLAINT AND RIGHT TO RETAIN COUNSEL. 

if arreal i. without w.rrnnt: "defendnn. informed of complaint and right to retain coon.cl and preliminary hearing": ' preliminary r.amlnatlon waived." 

U.S. MAG. FORM #1 ATTACHED N0T1CL OF APPEARANCE ATTACHEp. 

if that ta the fact, any adjournment# taken, etc. 

PRELIMINARY HEARING WAIVED, 


Outcome HELD FOR THE _D J_STR IC. T COURT . 

signed by 

Bail fixed ilune 22 — , 19 74 Amount, J25e.QQOP.RB/ Bonded 


deposited by (name) 

transmitted to clerk of district court 

(name) 

(name) 

justified by affidavit dated 

on , 19 


Address 


Address 

Address 

19 i [or] committed to 

A 4 


deft and father. 

,19 , by cash 

, 19 [or] by surety 

, who 


























































Subpoenas for Witnesses Issued. 

_ ,19 , for (name of witness) 

at request of (name of party) _ 

Substance of return _ _ . 


__.... _ _,19 , for (name of witness) 

at request of (name of party) _ .. 

Substance of return _ 


,19 , for (name of witness) 

at request of (name of party) 

Substance of return 


Preliminary Examination: 

(Not to ba uaad If cam wm dlapoaad of at Amt praaafktatlon) 

Date_... Appearances for 


United States 


I Ntiu) 

(AddraM) . . 


Accused 


(Ntma) 
(Addma) ... 


Witnesses for United States: ( lui n.™. t Witnesses for Accused: 



Witness payroll containing names certified to United States Marshal for payment - 19- 

Proceedings taken _ _ _ 



Outcome 

Bail fixed ,19 Amount, $ Bonded ,19 , by cash 

deposited by (name) Address 

transmitted to clerk of district court . 19 

[or] by surety (names) — _ Address 

and Address _ 

who justified by affidavit _ ,19 Committed to - 

on __ . 19 

Certified to be a correct transcript. 

Made this ^5 day of June ,19^ 

Transmitted to Clerk of United States District Court for the Eastern ... ... ..._ 


district of New York 



A 5 
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April l‘J /3 
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rr.Dic u rx ruix’ff 


1) Name of Defendant 


ROBERT ALAN KESTENBAUM 


Residence 60 PALMER AVE., SCARS DALE^N. 
Citizen of u - s - A - _____ 

2) Name of Defendant _. —-■- 

Residence___ 

Citizen of _____ 


occupation Exporter _ 


Marital StatusS ingle 


Age_ 


Marital *Bt 


3) Name of Defendant 

Residence _ 

Citizen of _ 


_Occupation 

Marital Status _ 


4) Name of Defendant 

Residence _. 

Citizen of _. 


Occupation 
Marital Status _ 


5) Name of Defendant, 

Residence ‘ _ 

Citizen of_ 


Occupation 
Marital Status _ 


6) Name of Defendant_ 

Residence _______- 

Citizen of __.— 

Uo Ak 

Date of Offense_ 


Occupation 
Marital Status _ 


Title 


U.R.C., S 


841(a) 


Statement of Offense 

The defendant did attempt to smuggle approx, two liter* of liquid 
hashish and 1/2 kilo of solid hashish into the United States 
John F. Kennedy international Airport. 


Sworn to before me this 

22 day Of— <Jun<v 74 


t 

bail H^arlnq date UJL 


\XTr inq date 


Bondman's Address 


Bondsman 


Coinpl ainau t • 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 

ROBERT ALAN KESTENBAUM, 

Defendant. 

EASTERN DISTRICT OF NEW YORK, SS: 


74M92 7 


JOHN MULLEN, being duly sworn, deposes and says that he is 
a Special Agent, Drug Enforcement Administration, United States 
Department of Justice, duly appointed according to law and acting 
as such. 

On or about the 21st day of June 1974, within the Eastern 
District of New York, the defendant, ROBERT ALAN KESTENBAUM, 
did knowingly and wilfully possess with the intent to distribute, 
approximately two liters of liquid hashish, a Schedule I controlled 
substance in violation of Title 21, United States Code, S841(a). 

The source of your deponent's information and the grounds 
for his belief are: 

(1) A statement made to your deponent by Edwina Bianci, a 
Customs Inspector, that when ROBERT ALAN KESTENBAUM presented 
himself for inspection to enter the United States at John F. Kenned' 
Airport, an examination of his suitcase revealed two one liter 
tin cans labeled "apricots". A further inspection by the afore¬ 
mentioned Customs Inspector which revealed that the aforementioned 
cans contained a substance which appeared to be other than apricots 
A further statement made by the aforementioned Customs Inspector 
which revealed that she performed a field test on the liquid 


contained within the "apricot” cans and that said field test 
resulted in a positive showing for hashish. 


A-7 
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(2) A further search of the aforementioned defendant, 
ROBERT ALAN KESTENBAUM which revaaled that his shoes contained 
approximately 1/2 kilo of hashish in the solid form. 

WHEREFORE, your deponent respectfully requests thcit the 
above named defendant, ROBERT ALAN KESTENBAUM, be dealt with 
according to law. 




Special Agent, D.E.A. 



Sworn to before me this 
22nd day of June 1974. 



UNITED 

EASTE 


I STRAW 
OF NEW YORK 



CL 
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Magistrate' s ro^ ^ i 


^me's Docket 

Case »\ o. 


UNITED STATES OF AMERICA 


-vs- 

^Uy Dd U, ^ 441^1 

The complaint against the. defendant/ was read and the charge 
was explained to him/her by the Magistrate / 

J his/her attorney who 

explained his/her rights to him/her and waived the public reading or 

the complaint. The defendant was advised that he was entitled to an 
adjournment for the purpose of engaging an attorney; that he would be 
given an opportunity to communicate with his/her friends and relatives; 
the defendant" was further advised that he was under no obligation to 
make any statement and that any statement made by him/her could subsecucn 
ly be used against him/her; that he was entitled to a hearing to deter:.:! 
as to whether or not there was probable cause that a crime was committed 
and that he committed the same and if he desired a hearing, he was 
entitled to the aid of counsel either of his/her own choosing, or if he 
could not afford counsel, such counsel as would be assigned to him/her 
pursuant to The Criminal Justice Act of 1964; that if after the hearing, 
it was determined that there existed probable cause that he committed 
the crime as stated in the complaint he would be held for the action 
of the Grand Jury. 


Defendant does, 
Defendant tiues, 
Defendant does, 


4ops -not desire counsel 
does not desire assigned counsel 
dd^s^not waive preliminary examination 


74M027 


Dated: 4M iy 


UNITED STATESVflAGISTRAYL 


The charge in the complaint has been read and explained to me. 

I have been advised by the United States Magistrate of my right to counse 
and my constitutional rights. I do not desire an attorney at this time. 


In the Presence Of: 


Defendant 


United States Magistrate 
Eastern District of New York 

A-8 







UNITED STATES 01 STRICT (.CV.ll 


EASTERN DISTRICT Or NCW VO"'/. 


_ . notice of appearance 

! 

UNITED STATES C" AMERICA : DCC’.’-ET I.UM3ER:_ 

Plaintiff : 


-against* 

R oA£bT /U / uJ ke\reV6Mv\ 

PLEASE PR IM I U-VtE 


74MS27 


Defendant 


DATED: 3p«Jfc £2-1 

DATE CE ARREST : &.< t 19TA/ 


PLE/SE TAEE NOTICE, that T have boon retained by- 

fefttfVr £*™ *#>* _• Defendant, above nanod. 

1 was adnitted to practice in this District on 1 • * I -• 

SIGHATURE_ *3/^2 3-£ -— 

PLEASE PNTiIT VOUil HAilEi) 

_ IBajuCO- Ac. F«g*-J> _ 

-- OFFICE ADDRESS 3*0 Av.C. / 

OFFICE TELEPHCJE_ Old ?*- ‘Sol? __ 

(If Defendant's Attorney is a Law Firn, indicate member thereof 
who ia to try this case and whoso professional engagement* are 
to be considered in any application for adjournment.) 


TOl U. S. ATTORNEY 

Original to be filed in CLERK'S OFFICE 


LEWIS 0TV3SL 
CLERK 


*y«_ 

Deputy ClorU 


BAT31 


A# 
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UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Docket No. 74-CR-687 


-against- 


ROBERT ALAN KESTENBAUM, 


Defendant. 


NOTICE OF APPEAL 


NOTICE IS HEREBY GIVEN that ROBERT ALAN KESTENBAUM, the above named 


defendant, hereby appeals to the United States Court of Appeals for the 


Second Circuit from the sentence of this Court, after a plea of guilty, entered 


in this criminal proceeding on the 17th day of January, 1975, b^thegon. 


Thomas C. Platt. 


Dated: New York, New York 
January 27, 1975 


, o 
o 


IRVI^rE. FIELD 
Attorney for Defendant 
310 Madison Avenue 
New York, N. Y. 10017 


(212) MU. 7-5018 


St 











United Sutts of America v». 


DEFENOANT 


COUNSEL 


Fill DING B 
JUDGMENT 


, ROBERT ALAN KBSTENBAUM 


United States District Court for 

- _1 L _£Mt*rn - — tick «if L or B-J 


.1 DOCKET NO. « 


74 CR 68a 


JUDGMENT AND PROBATION/COMMITMENT ORDER 


In the pretence of the jllorney for !hc government 
the defendant appeared in per ton on thi* date — 


17 1975 


I U_l WITHOUT COUNSEL ih, ~ “ 

[& WITH COUNSEL I -,_ES<U _-- 



»TV I GUILTY, and the court being tali sited that I-1 NOLO CONTENDERE, 

there is a factual basis for the plea, 


NOT GUILTY 


There being a finding/verdict t 


SENTENCE 

OR 

PROBATION 

ORDER 


SPECIAL 

CONDITIONS 

OF 

PROBATION 


NOT GUILTY Defendant is discharged 


GUILTY 




Delendant has been convicted as charged of the offense(s) ol violating T-21, U.S.C. Sec. 844(a) 

in chat on or about June 21, 1974, tha defendant did knowingly and 
lntantionally poaaaaa a quantity of Cannabia aatlva L., a Schadule I 
controlled substance, which possession wee not oursusnt to a valid 
prascription or order fro* a practitionar acting in tha couraa of hia 
professional practloa and which posaesslmn was not authorlsad by any 
subchaptar of the MercAtlcs Control Act of 1970 

TN. .Ud .he,he. de.en.ni her,- 

ZrZZZX .or .W * o, 

THE COURT finds that tha defendant tea 25 years of aga at tha 
data of conviction and is suitable for handling under tha Federal 
>1fouth Correction Act aa a Joung adult offender. 18 USCA I 4209. 

IT IS ADJUDGED pursuert to 18 USCA I 5010(d) and 18 USCA ■ 3661 
that tha defendant la hereby committed to tha custody of tha Attorney 
General or hie authorlsad rapraaantatlva for treatment and supervision 
at a Youth Center for a tan of 1 year on condition that the defendant 
be confined in auch Youth Canter for a period of 2 months, tha execu¬ 
tion of tha remainder of tha aentence of confinemmit la hereby suspended 
end the defendant la placed on probation for a period of 3 years under 
18 USVA 5010(a) and further that tha defendant la fined $1000.00. Exe¬ 
cution of sentence stayed to July 1, 1975 


ADDITIONAL 

CONDITIONS 

OF 

PROBATION 


COMMITMENT 

REC0MMEN 

0AT10N 


In addition lo lb* ipdcul “ ^^.“^mbaTion'^d^cToi .‘fl^nd th. p«.^d ol probation, and a I 

- ,r ~.. * ..*. . inJ " ,uk * 

probation lot a violation ntaunin, during Ih* ptobauon pcuod ______ 


”n, .out, o,dm commtUnent to lb* embody ol Ih* Atkxiwy U^indmommend^ 

JAN 1 V 1975 


I u^. C-(£b 


pm.. 


n* tir'r4 t**l the (-!•* deliver 
« certified copy of this |ud|ment 
and lommitment to the U.S Mar 
*• V>*1 or othei qualified officer 


UA. Maelft»ata 
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IHVINO II r I 2I.D 
ATTOHNKY AT Law 
310 MADISON AVEMJE 
NEW YOKE, N Y 10017 


(ili) 6 8* 501 


January 10, 1975 


Hon. J. Platt # ,(*» 1^1 

Judge of the U. S. District Court _ 4 V-. ■' r ^rv < ..* 

Eastern District of New iork \si ("/ 1 " 

Federal Building c 

225 Cadman Plaza East L 

Brooklyn, New York 11201 U'- 

Re: Robert A. Kestenbaum .u . ... 

_ ." 

Dear Judge Platt: 

Today the sentencing of Robert Kestenbaum, was adjourned at your suggestion 
f!!r one week so that you could discuss with the Probation Department the enjoy¬ 
ment of Section 21 USC 844(b)(1) pursuant to my motion, rather than the pertinen 
provisions of the Youthful Offender Act. 

1 was unable to place before you today a statement of my reasons for requesting 
employment of Section 844. 

I do wish to inform you that the young man is presently attending college in order 
to take more science courses. 

He has discussed his past, present and future conduct with his family and with me 
at gti;.rUngth and hL mldt hia own decision that ho would like to attend dental 
school. It does net seem unlikely that he would get into a dental school since 
he was on the Dean's List three of his four years at college. 

It is for this reason that I feel that Section 844 might offer s< ”“ 

the Youthful Offender Act to enable him to attend dental school, and use his full 

potentialities as a model citizen. 

I, of course, do not know the court's intention in this matter but I do feel that 

if consideration is being given for young adult treatment to Society 

Section 844 might offer a benefit to the young man and no disadvantage to Society. 

Respectfully yours. 


IEF:fw 


c cW( 8 ,’VIacSw 

IRVING E. FIELD 


A-12 






UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF new YORK 


F i •- ** ^ 

IN' r: V>. ; : O n FiCI 
u S. D1ST.-.CT CO OR! CO- 

M. •& 

MAR 2 d 1975 


TlMt AM.. 
PH. 


UNITED STATES OF AMERICA 
-against- 

ROBERT ALAN KESTENBAUM, 
Defendant. 


74 CR 687 


United States Courthouse 
Brooklyn, New York 

November 8, 1974 
10*00 o’clock A.M. 


Before t 


HONORABLE THOMAS C. PLATT, U.S.D.J. 


ILENE GINSBERG 

ACTING OFFICIAL COURT REPORTER 


I hereby eerblf? ^‘‘^.crlpTVroo »» 
stenoc rn P“' J ) ' I 

Official Court Reporter 
?, <! District Court 
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Appearances: 


DAVID G, TRAGER, ESC. 

United States Attorney 

for the Eastern District of New York 

BY: HERBERT G. JOHNSON, ESC. 

Assistant U.3. Attorney 


IRVING FIELD, ESC. 
Attorney for Defendant 


Also present: 


Irving Kestenbauri 


25 
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MR. JOHNSONi Your Honor, this matter is on 
for pleading and the defjndant has a plea to make. 

THE COURT* How do you wish to plead? 

MR. FIELD* The defendant wishes to plead 
guilty and I request that treatment be afforded to 
the defendant pursuant to Section 844(b)l. 

He is charged with 844(a), possession of a 

marijuana derivative. 

He has no previous record or offense of any 

kind. 

THE COURT* He wishes to plead to something 

other than the present information? 

KR, FIELD* No.. He wishes to plead guilty 
to the present information and asks for treatment 

pursuant to Sub-section (.B) 1 of 844. 

THE COURT* Would you object if I called you 
again after the rest of the criminal calendar? 

MR. JOHNSON* Vo, if you wish to do that. 

THE COURT* I would like to do that. 

It takes a little while and I want to make 
sure I treat the matter properly. So, I will recall 
it hopefully within an hour or so. 

(Recess taken.) 

(After recess.) 


A-l . 
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THE COURTi Do yeu want to show me 844(b)l? 

MR. FIELD: Would you like to see it, your 

Honor? 

THE COURTt Yes. 

I'm not sure what you have in mind and I want 
to be sure on this. 

(Docusaent handed to Court.) 

MR, FIELD: There is a sinqle count of 
possession under Subdivision (a), your Honor. 

(Pause.) 

THE COURTi Well, this is that the Court may, 
without entering a judgment of guilty and with con- 
sent of such person, place the defendant on probation^ 

MR. FIELD: Yes. 

This is a first offense. He has never been 
in trouble of any kind. He has no juvenile offenses 
at all. 

THE COURT: How o_d is he? 

MR. FIELDS: 25, now. 

He has no record, whatsoever. 

This concerns possession of a marijuana 
derivative. It is unfortunate. As you know, there 
are two points of view at; to whether marijuana is 
or is not a narcotic drug. It is perhaps the fault 
of our medical establishment that there are two 

Vl< 
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1 

2 

3 

4 

5 

6 < 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 
17 
13 
19 
•>0 

21 

22 

23 

24 

25 


sides to this. 

However, he does know that he will never 
commit this offense again. 

He has never had any trouble with the law 
in any way before. 

He now has -- he is in a training program 
with a big department store, training as an executive 
and if there is a judgment of guilty entered it 
might affect this work. 

This is a wonderful opportunity for this 
boy and he knows that any retrogression in the 
future will have severe penalties. The father is 
here. The father is a de ntist. 

Your Honor, I am not a criminal lawyer, I 
represent the family and I make this plea for per¬ 
mission for the boy to pursue his way and be a useful 
member of society rather than having this blot on 
his record. 

This offense will never recur and he cannot 
get this treatment ever again and he knows this, 

THE COURT» What Is the Government's position? 

MR, JOHNSONi The Government agreed to accept 
a plea to the count 844(a) and filed a misdemeanor 
information on that agreement rather than seeking an 

indictment or the importation or possession or intent 

A-17 
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to distribute count. 

We take no position as to Section B. This 
section does say that upon a finding of guilty or 
plea of guilty the Court may in lieu of entering 
judgment, the Court may apply this section and 
of course, it is the Court's perogative. 

The Government has filed an information 
rather than seeking indictment in this matter. 

MR. FIELDSt One more thin, your Honor. 

The boy has cooperated with the authorities in 
every way. It is unfortunate that this was an 
isolated offense so he couldn't possibly be of 
more help than he was. 

MR. JOHNSON: Mr„ Fields is absolutely correct 
Mr. Kestenbaum has been in my office, talking with 
drug enforcement agents but, he had no great infor¬ 
mation to give but he did seek in every way to 
fully cooperate. j 

THE COURTt Has tne Government made a check 
to determine whether or not it is a fact that he 
has no record of any kin<s? 

MR. JOHNSON: At this point I believe the 
indication is that the DL'A made a check and found 
no record except that it has not received a single 
print report. 


a-ih 











He is not on fils with the DEA, in any 


event. 

THE COURT: One of the things, of course, 
that would militate against this, in my Tt.ind, is 
if he had been in trouble with the law in any way 
prior. 

MR. JOHNSON I Of course. 

It is our understanding he has not been, but 
of course, we don't have the FBI report. 

THE COURT: How soon can you get that? 

MR. JOHNSON: In a couple of weeks. 

THE COURT: What kind of education has he had? 

MR. FIELD: He is a graduate of Southampton 
College. He was going to establish a business 
abroad but he has abandoned that. 

THE COURT: When did you graduate, son? 

THE DEFENDANT: 1971, your Honor. 

THE COURT: Has he been employed since that 

time? 


MR. FIELD: Yes. 

THE COURT: Where does he live? 

MR. FIELD: Scarsdale, New York. 

THE COURT: Has he lived there continually? 
MR. FIELD: He lived in Moracco, your Honor, 
for a time. He was aoir.g to establish a business 
there. 

A-19 







8 


THE COURTt Oh. He attempted to run his 

business there. 

MR. FIELDSi Yes. 

He had a rug and other items importation 
business or export business, whatever it may be. 

THE COURTx Is there anythinq else the 
Government would wish to say? 

MR. JOHNSONt I presume that a prei-sentence 
report for the Court's consideration as to whether 
to apply Section (B), would be helpful to the Court. 

THE COURTX I would be willing to proceed 
with a pre-sentence report first, if this is 
agreeable to the defendant, but of course, he may 
be making certain statements to probation that would 


come to my attention. 

You could take it to another judge, I suppose, 
if he wished to do that. 

MR. JOHNSONt I have not researched Section 
(B) to determine whether the withholding of the 
entering of judgment would.corae at the time of sentent 
or the time of plea. 

THE COURTx It says "Upon entering a judgment 
of guilty" — 

MR. JOHNSON I Or "upon a plea of guilty." 

MR. FIELDi To proceed otherwise has serious 


ing 
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implications which is w.iy we don't attempt to 
proceed under the Youthful Offender or Young Adult 


Act. 

He has this wonderful opportunity and any 
inquiry by the probation authorities might jeopardize 
this. 

He would be willing to submit an affidavit in 
any form. 

THE COURTt No. 

What we are debating is the question of, if he 
pleads guilty and no jucgment of guilty is entered 
whether it will come up to haunt him at a later date. 

The question is, whether to take a plea of 
guilty as such today or defer a plea under a pre¬ 
sentence report as obtained but I think the Govern- 

I 

ment is right. 

The statutes call for either a conviction 
wherein the defendant is found guilty or upon a plea 
of guilty. 

However, I think I have to take the plea, 

anyway. 

MR. JOHNSON! Yes. I would think so. 

MR. FIELDSi He would be willing, of course, 
to accept maximum probation of one year. 

He has no intentitn of having trouble any 
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further arid it would tiliminate the criminal record 
for him except for the Court's purpose in case of 
a subsequent offense, 

THE COURT t He should understand that if he 
enters a plea of guilty and the pre-sentence report 
comes up positive against him in any respect the 
Court may well not accept — 

MR. FIELDi Oh, there's no problem with that. 
He has a speeding offense about 5 years ago and 
that is hardly a criminal offense. 

MR. JOHNSON* I don't think I take counsel 

I 

to say that the entering of a plea here is de- 
termined upon whether tie treatment is granted by 
the Court under Section (B). 

I certainly — the Government's agreement is 

i 

that in lieu of seeking indictment in more serious 

I 

felony charges, that there would be a plea to the 
information, 

I think this is a perfect consideration for 
the Court as to whether a plea of guilty to the 
information, being made, it might then consider 
whether it would apply Section 844(B). 

THE COURTt I want to make it perfectly 
clear riaht now that th n Court is not aoina to 
make any promise <>i giv mv indication whatsoever 

that it wiLl ac , t >') l this time. 
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THE COURT: We'll await the pre-sentence 
report and await the Government's check of the PBI 
records and make that determination at the time of 


the date for sentence, sc to speak. 

Whether we will proceed under 844(B)(1) or 
844(A) will not be decided today. 1 will reserve 
decision on that and the young man has to take his 
chances. 

MR. FIELD: He understands that. 

May we submit anything further? 

THE COURT: Yes, you may submit anything you 

wish. 

MR. JOHNSON: The Government has no objection 
to that. 

THE COURT: Mr. Ktstenbaum, how old did you 
say you were? 


THE DEFENDANT: 2b. 

THE COURT: And you have had a college educatio 

THE DEFENDANT: Yes. 

THE COURT: You heard the colloquy engaged in 
between your counsel. Government counsel and myself 
up to now? 

THE DEFENDANT: Yes. 

THE COURT: Have you read these particular 


sections of the statute? 
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THE DEPENDANT* es, 

THE COURT* Do you understand them? 

THE DEPENDANT* I think so. 

THE COURT* Do you understand what has been 
said ~ that the Government has charged you with 
a lesser offense here and they believe they could 
take, before a grand jury, a more serious offense 
in the form of indictment. Do you understand that? 

THE DEPENDANT* I understand. 

THE COURT* And tney have done this and your 
counsel is asking for one step further, that you not 
only be treated under Section 844(D) that you be 
treated under 844(B)l and that is up to the Court 
at some later date. 

THE DEPENDANT* Yos, sir. 

THE COURT* The Court makes no promises to you 
at this stage. 

THE DEPENDANT* YoS, sir. 

THE COURT* Have you been advised and do you 
understand that if you wanted to go to trial under 
the information charged here that you have a right 
to a speedy and public trial with assistance of 
counsel? 

THE DEPENDANT* Yea. 

THE COURT* And that for any such trial you 
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have a right to obtain subpoenas in your behalf, 

THE DEFENDANTi Yea, sir. 

THE COURTi And that you have a right to be 
confronted by witnesses against you? 

THE DEFENDANTi Yes. 

THE COURT: And you have the right to plead 
not guilty or persist in a plea of not guilty to 
this information? 

THE DEFENDANT: Yes, sir. 

THE COURT: And do you understand that if you 
went to trial the Government would have the obligation 
of proving your guilt beyond a reasonable doubt? 

THE DEFENDANT: Yes, sir. 

THE COURT: And do you understand if they 
failed to do so the jury would have the duty to 
acquit you? 

THE DEFENDANT: Yus, sir. 

THE COURT: And do you understand if the plea 
is accepted you waive your constitutional rights and 
right to trial? 

THE DEFENDANT: Yes, sir. 

THE COURT: And ycu will have the assistance 
of counsel at the time sentence is imposed if your 
plea is accepted? 

THE DEFENDANT: Yes. 
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1 

THE COURT* Do yo* understand the charge 


r 2 

against you? 


3 

THE DEFENDANT: Yes. 


4 

THE COURT: What is that? 


5 

THE DEFENDANT: Possession of a marijuana 


6 

derivative, cannabis sateva. 


7 

MR, JOHNSON: It's hashish, I believe. 


8 i 

THE COURT: Did you do what you are charged 


9 

with — possessing marijuana? 

. 


10 

THE DEFENDANT: Yes. 


11 

THE COURT: Did you do it knowingly and 


12 

wilfully? 


13 

THE DEFENDANT: Yes. 





14 

THE COURT: Have any promises of any kind. 


15 

including promises or suggestions as to sentence, 


16 

bean made to you by the United States Attorney? 


17 

THE DEFENDANT: No. My lawyer has told me. 


18 

THE COURT: What promises have been made to 


19 

you? 


20 

THE DEFENDANT: Oh, no promises have been made 


21 

to re at all, sir. 


22 

THE COURT: What promise has your lawyer made? 


23 

THE DEFENDANT: He told me perhaps what he 


24 

expects to happen but no guarantees. T have been 

r 


25 

guaranteed nothing, sir. 
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1 1 

THE COURTt You heard the discussion and you 


2 

w 

don't assume by this discussion that thi# Court ha9 


3 

made you any promises, do you? 


4 

THE DEPENDANTi No, 


5 

THE COURTt Has anyone else made any promise 


6 

to you bo induce a plea of guilty? 


7 

THE DEPENDANT: No. 


8 

THE COURTt Has your lawyer expressed an 


9 

opinion or made any prediction as to the sentence 


10 

the Court might imnose? 


11 

THE DEPENDANT! He has possibly projected? 


12 

THE COURTt What has he said to you? 


13 

THE DEPENDANT! Just that this would be the 


14 

best course for me to follow. 


15 

THE COURTt I understand that but has he 


16 

indicated to you that there is a possible sentence 


17 

of at least one year in jail for a first offender 


18 

and a fine of $5,000 or both and if it's a second 


19 

offense or major offense it could be two years and a 


20 

fine of $10,000? 


21 

Has he explained to you that those are the 


22 

maximum sentences but there is nothing to restrict the 


23 

Court from imposing such sentence if a plea of guiltv 


24 

is accepted here? 


Br 



25 

THE DEPENDANTt Ye3 and I understand. 
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THE COURT : 


Have you been 


forced into entering 


a plea of guilty? 

THE DEFENDANTi No. 

THE COURTt Are you entering a plea of guilty 
because you are guilty and for no other reason? 

THE DEFENDANT: Yes. 

THE COURT: Have you discussed the plea fully 


with your attorney or do you wish more time to do it? 

THE DEFENDANT: No. I have discussed it fully 
with my attorney. 

THE COURT: I have told you what the maximum 

sentence could be, have I not? 

THE DEFENDANT: Yes. 

THE COURT: Have you entered into any dis- 
cussions with the United States Attorney other than 
what was related here? 


THE DEFENDANT: No. 

THE COURT: Having been advised as to your 
constitutional rights and the nature of the charges 
against you and the consequences thereof, how do you 


plead to this information? 

THE DEFENDANT: Guilty, your Honor. 

THE COURT: I find there is a factual basis 
for the plea of guilty and the Court will accept the 
plea. 
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I will consider whether you should be sentenced 
under 844 (B)U' prior to the date of sentence but I 
should advise you that should this Court not accept 
this suggestion, you are entitled to be treated under 
the Youth Correction Act and whether you wish to be 
treated under the Youth Correction Act, that should be 
made known to the Probation Department and that is 
assuming the Court will not sentence you under 844^B)U) 
in which event you may then decide whether you want to 
be treated under the Youth Correction Act or as an 
adult. 

MR. FIELD: Can we take them up seriatim, one 
at a time? 

THE COURT: Yes, we can take them up seriatim. 

Of course, neither of your requests are binding 
but I would like to know through the Probation De¬ 
partment what you want, assuming you don’t get 844 (B) (1 

MR. FIEID* Yes. 

Mow I move to vacate the bail bond? 

THE COURT: What is the bail? 

MR. JOHNSON* There is a $25,000 personal surety 
bond executed by his father covering the Eastern, 
"Southern District and New Jersey and I think the 
Government would agree to that.request. 

THE COURT: Has he put up that kind of money 
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for bail? 

MR. JOHNSON: Yes, I understand he has. I was j 

not present. It was peruonally signed. 

THE COURT: But net put up as security or cash? 
MR. JOHNSON: I don't know but in that event, 

I don't know that there is a need for this now. 

THE COURT: That request would be better handled 

at the time of sentencing. 

He will still be responsible for that amount 
if his son disappeared but assuming he shows up for 

sentence that will be vacated. 

MR. FIELD: May 1 request the bail limits be 

enlarged to include the State of New York? 

THE COURT: Any objection? 

MR. JOHNSON: No objection. 

THE COURT: That will be granted. 

MR. FIELD: Thank you, your Honor. 

THE COURT: You should go to probation right 

now. 

* * * * 
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THE CLERK: Crim. al cause for sentencing, 

0. S. A. v. Robert Kestenbaum. 

MR. FIELD: Irving E. Field. 

MR. DAWSON: For the Government, Samuel Dawson 
for Herbert Johnson. 

THE COURT: All right. 

Mr. Field, is there any reason why we should 
not proceed with sentencing at this time? 

MR. FIELD: No, except that I would like to 
make a statement. 

THE COURT: I understand that. 

Mr. Kestenbaum, is there any reason why we 
should not proceed with sentencing at this time? 

THE DEFENDANT: NO. 

THE COURT: May the record show chat Mr. 
Kestenbaum pleaded guilty to a ono count information 
before me on November 8, 1974, and at that time 
I advised Mr. Kestenbauir. and his counsel that he is 
entitled to youth correction and treatment and they 
should discuss that question with the Probation De¬ 
partment . 

MR. FIELD: May I say something? 

THE COURT: Yes. 

MR. FIELD: There was a preliminary- applica¬ 
tion under Section 844 (a). 

Does your Honor want to refresh his recollec- 
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tion on that? 

THE COURT: Yes, I do • 

(Document handed to Court.) 

THE COURT: I a® not with you on that at all, 

Mr. Field. 

MR. FIELD: An application for parole, your 

Honor, under Section 844(a). 

It ia a first offense. There is no previous 

record and the report of the parole officer was 
supposed to be submitted to you for that purpose. 

THE COURT: I have no such report. 

MR. FIELD: Mr. Johnson, for the minutes, 

verify it. 

THE COURT: I may be incorrect, but I have 
no such — 

MR. FIELD: Your Honor will recall I had the 
copy of the United State. Code with me and handed 
It up to you and I had to come back after court ad- 

journed to get my copy of the book. 

THE COURT: Perhaps we should adjourn this 

and confer with Mr. Johnson and the Probation De¬ 
partment . 

If there has been a special application In 
connection In connection -1th this. I prefer to make 
eure I don't violate anything we heretofore agreed 

upon. 
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MR 


. FIELD: This was specifically discusofcc 


with Mr. Johnson. 

MR. DAMSON: I cannot deny what counsel says 
but if it is a natter of record, as Mr. Field sug¬ 
gests, then Mr. Johnson would be the in the best 

position to clarify. 

THE COURT: Yes. 

MR. FIELD: Your Honor will call it again? 

THE COURT: Yes. 

(Recess taken.) 

(After recess. Herbert Johnson, Esq. appearing 
for the Government.) 

THE COURT: Mr. Field, during the course of 
this morning, I have been thinking about this 


problem. 

I had a conference yesterday with the Proba¬ 
tion Department and, by the way, I must say that 
I do have some recollection of our prior conversa¬ 
tion and that it did not enter into my conversation 
with the Probation Department at all yesterday. 

What I would like to do, if agreeable to you, 

would be to adjourn the sentence for a week. 

MR. FIELD: I have been here all morning, 


your Honor. 

THE COURT: I understand that. 


I am not 
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criticizing that. 

I thin* it is in the best interest of your 

client to adjourn it for a week. 

MR. FIELD: Your Honor is going to consult 

the Probation Department? 

THE COURT: Yes. 

MR. FIELD: Is it possible for me to he 

present? 

THE COURT: No. 

I want to refresh my recollection in the 
course of my preliminary discussions discussions at 
the sentencing panel ana with the Probation Depart¬ 
ment the sentence of 844 (a* did not come up. 

MR. FIELD: Mr. Johnson remembers it speci¬ 
fically . 

THE COURT: I am not saying that he does not 
but I want to go back over the ground and make sure 
I don’t do something improper and I think it 
is in the best interest of >our client to adjourn 

the sentence. 

MR. FIELD: I cannot refuse to accept if /ou 
put it that way. 

THE COURT: I understand that it is an mcon 

venience to you and the others 

MR. FIELD: Dr. Kestenbaum cancelled all his 
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patients today and I suppose he will have to do so 
next week. 

THE COURT: I understand what you are saying 
but, as I say, I believe it to be in the best in¬ 
terest of your client. 

MR. FIELD: Well, then, I will return a week 
from today, your Honor. 

THE COURT: Yes. 

* * * * 
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THE CLERK: Criminal cause f or sentencing, 

United States of America versus Robert A. Kestenhaum. 

THE COURT: Mr. Field, any reason wbv we shovildn't 
proceed with the sentencino. 

MR. FIELD: No, except I would like to make a 
statement. 

THE COURT: Mr. Kestenhaum, is there anv reason 
why we shouldn't proceed? 

THE DEFENDANT: No, vour Honor. 

THE COURT: Mr. Fi e irf f do vnu wish to make a 
statement? 

MR. FIELD: I thin v your Honor has stated that 
you would consider Section 344. 

THF COURT 1 : Yes. 

MR. FIELD: I* I may address mvself to that, 
there is somethina in the probation report that T 
would like to amplify, if I may. 

I wrote vour Honor a letter statina that Robert 
Kestenhaum was on the Dean's list, three out f nnr 
years at Southampton Collecre, and I have an unofficial 
transcript, if your Honor wants to see it. If you 
need any confirmation of mv statement -- 

THF COURT: T had tne Probation Department bur¬ 
nish me with information concernino his collene 
background. 
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MR. FIELD: In the report they didn't mention 

it. 

THE COURT; I asked for it to be furnished. 

MR. FIELD: I do wish to state initially that 
Robert pleaded ouiltv to this. He stated everythino 
that he knew fully to the U.S. Attorney's office 
and to the aaents. Mo conditions were imposed, no 
deals were made. He stated this without reserveation 
and I imposed no conditions on it either. 

He realized fully the extent of his offense 
and wanted to do anything he could to alleviate what 
he had done and to expatiate himself. I would like 
to first state that this is an offense not of hard 
drucrs, but this is possession of mariiuana. Under 
present conditions there seems to be differentiation 
in the mind of a youno person between hard druos 
and marijuana. I'm a narent myself, T've spoken to 
my dauohters, one is Roberts aoe and the other is 
younoer. 

I've spoken to numerous other people about the 
prevalence of the use and dispensino of marijuana 
on colleqe campuses and everwhere else in the hioh 
school, even in the elementary school. 

There seems to hav* arisen a mistake vhir*’ 
distinouishes marijuana. fn hard druos, Robert ♦ 1 • 
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me he never would have dec.lt in h^rd dr uos in anv 
fashion. He's never taken hard druos and he would 
never participate in ar.ythina like that. 

The problem about marijuana is universal. 
Apparently Congress has begun to recoanize the fact 
that there is such widespread use that it should be 
permitted when compared with the deleterious results 
of alcohol and sinokina. 

As I .said Conaress is apparently recoonizinn 
this now. Various state leaislatures are heninninc 
to ast in making marijuana -- the possession of mari¬ 
juana a non-criminal offense. 

It's with this backrround that I wish to make 
my statement. 

First I wish to state a Robert's positive ac¬ 
complishments . No previous arrest. No previous con¬ 
victions. No previous trouble of an’' kind. He's 
been an exemplarv citizen. M ot only had he attained 
the rank of Facie Scout in the Roy Scouts of America, 
he spent a great deal of time and enemy with the 
younner people in the scout i. '»is relioious leader 
has sent you a letter. nis scout master, who is one 

. 

of the educators of Rina Magazine has sent vou a letter.: 

His employer at Blooninodale oepartment Store 
has sent you a letter, vouches for him completely, 
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and any other number of letters could be obtained. 

Hi. father ia a dentist and his -other was a rhvsicl 

therapist at one time. 

There has been no indication in their house¬ 
hold as to how this could have arisen, hs I say, in 
view of the popular feelind in the younoer people 
about marijuana, his life has been completely exem- 
plary up to now. 

And this offense will never be committed aoain. 

I could say this unequivocally, he will never have 
any trouble again. He learned his lesson. It has 
been a very bitter experience for him. Everybody 
aarees it's been a verv substantial shock for him 
and he's learned that the law is the law whether you 
aoree with it or not. 

He has discussed at lenath with his family 
and myself the question of his continuing a professional 
career. His days when he wanted to be a merchant 
in Marrakesh are gone. Not desire to pursue this. 

This has been a completely shockinn occurrence for 
him. He will never anain be enaaoed in anythino like 
this. It's been a shock for him. Tt s been a ter 
rible shock for his family, and 1 ask vour Honor 
respectfully to employ Section R44H: it's a first 
offense. This is a section where his past is con 
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pletely clear and beneficial to society, and T toin. 
the 344 is not employed in a case like this. 

Tt’s just on the bocks for no purpose. 

THE COURT: DO you have anythine to say, Mr. 
Kestenbaum? 

THE DEFENDANT: T accept responsbility f or 

my actions. 

THE COURT: Mr. Field, this case probably 
more than anv other case that T have had since T 
have been here, which isn't that lone, has oiven me 
more trouble than any other case. I don't mind tel linn 
you that T cave 844R every consideration, and I 
havehad lengthy discussion with the Probationnepart- 
ment about this whole matter. 

I can't find it in mv thinkino that R44n was 

meant to apply to this situation. 

I think Mr. Kestenbaum, you have received a 
remarkable break, if T can put it that way, from the 
United States Attorney's office in the reduction o* 
what would otherwise he a major Federal offense. 

The violation of 75? — 75? and 760, T ntiess 
it is Title 21, United States mode, which is fifteen 
years and a twenty-five thousand dollar fine offense, 
and to have the charne reduced to an 74* offense in 
the first instance was a substantial break, that 
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already has been given to you. X understand what you 
say, this man undoubtedly never will commit another 
offense aaain, but I think there has to he some 
minimum punishment. 

I’ve tried to devise thatin the best way I 
know. It’s taken into consideration all of the facts 
that have been presented to me, and I realise the 
punishment is not goina to hurt you Mr. Kestenbaum 
as well as it’s ooina to hurt your mother and rather, 
and indeed, if I do anything to neaate punishment 
to them I would do it, but I feel there must be some 
minimum punishment. 

So the Court finds the defendant who is 
twenty-five years of aoe and is suitable for handlino 
under the Youth Offender Act, 1* n.S.C. 4209, it is 
adjudged pursuant to 18 U.S.C. Section SOIOO in 18 
U.S.C. 3651, thatthe defendant is hereby committed 
tothe custody of the Attorney General or his duly 
authorized representative for treatment and supervi¬ 
sion at a youth center for a term of one year on 
condition that the defendant be confined in such 
youth center for a term of two months, the execution 
of the remainder of the sentence of confinement is 
hereby suspended aid the defendant is placed on pro¬ 
bation under 18 U.S.C. 5010A for a period of three 
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years, and further that the defendant is fined in 
the sum of $1,000. 

MR. FIELD: Your Honor, may I ask that your 
Honor reconsider. 

THE COURT: I've considered this case, Mr. 

Field in every possible way thatl could and I think 
this is the only judgement that I could reach. 

MR. FIELD: Is it possible just to increase 
the time of probation and have him on probation in¬ 
stead of heina in a youth center? 

THE COURT: I have him on probation for a 
period of three years and I believe that's adequate 
under these circumstances. 

The punishment and absolute minimum of two 
months - and I think that this defendant has received 
every possible consideration that could have been 
received under normal circumstances in an offense o e 
this kind. He could have anticipated a minimum sen¬ 
tence of three years and not at a youth center. 

MR. FIELD: May I ask -- 

THE COURT: I've done everythino I could, 

I really have. 

MR. FIELD: Tt would he a terrible blow to 
his parents. It's only a ouestion of two months. 


THE COURT: 


T reooan i ;:e that. 


/\ youth center 














is not the same as 


it miqht otherwise have been. 

i 

MR. FIELD: It’s still the sentence, vour 

Honor. 

THE COURT: That is the sentence. ^hat s 

the sentence of this court. 

MR. FIELD: Would your Honor suspend the stay 

at the youth center? 

THE COURT: No, I will not, net in view of the 

magnitude of the offense here. 

MR. FIELD: I'm sorry, your Honor. 

THE COURT: I am too, believe me. 

MR. FIELD: He's attending school, can this 

two months be served in between semesters? 

THE COURT: I'll let him serve it in the summer. 1 
MR. FIELD: Will you let him serve it this 

summer? 

THE COURT: I'll let him serve it — what date 

x 

does he get out of school. 

MR. FIELD: The summer should be all rinht. 

THE COURT: I'll let him surrender on dulv 1st, 
at 10:00 a.m. He should pay the fine before that. 

Is he on bail? 

MR. NFFTALTE: He’s on a <525,000 personal recon 

nizance sinned by his father. 

THE COURT: That will be continued. 

A-47 





MR. FIELD: Can we have that discharoed. 

THE COURT: Not until Julv 1st. 
(Whereupon Court stood in .ere.- in 


matter.) 
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